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In August the MIIAA held its first Medical Indemnity Forum in 

Canberra.  Over 100 people attended the two days of the 

Forum.  

Day one of the Forum was designed to provide a very general 

understanding of the operations of a medical indemnity insurer 

to public servants who had recently commenced work on the 

area.  The three hour session was attended by representatives 

from the Department of Health and Ageing, Department of the 

Treasury, Australian Prudential Regulation Authority, Australian 

Competition and Consumer Commission and the Australian 

Government Actuary.  

The topics covered by the three hour session were:

• A history of medical indemnity

• Overview of industry capital and market structure

• The products and services offered by insurers

• An analysis of the customer

• Renewal cycles, advice and support, claims and 

 clinical risk management

• Key challenges ahead

The second day of the Forum covered a range of issues.  All 

the speakers’ papers and/or PowerPoint slides are on the 

MIIAA website at http://www.miiaa.com.au/seminars.php.  

A summary of the presentations is below.

Government perspective
Charles Maskell-Knight from the Department of Health and Age-

ing spoke on the role of the various agencies which have car-

riage of medical indemnity issues.  He provided a background 

to the reasons for the Australian Government’s involvement in 

medical indemnity – going back to the Tito report of the mid 

1990s, to the provisional liquidation of UMP in 2002.  

Mr Maskell-Knight’s presentation outlined that the aims of the 

Government policies were to:

• Solve the IBNR problem

• Reduce exposure to high risks

• Address major affordability issues

and also to support the existing structure with minimal inter-

vention.  He provided details of the policy response to the 

issues of 2002 onwards.  Programs such as the High Cost 

Claims Scheme, Exceptional Claims Scheme, Premium Support 

Scheme and Run-off Cover Scheme were outlined.  

Mr Maskell-Knight indicated the 2007 Medical Indemnity 

Review findings demonstrated that:

• Overall, medical indemnity was in good shape

• Continuing stabilisation of the industry had occurred  

 and there was no need for substantial changes

• There is an ongoing need to monitor the implement-

 ation of the program and new developments in tort  

 reforms.

Paul Currall - Department of Health and Ageing with David Nathan 
- Avant Mutual Group.
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Tort reform
Following the outline of public policy issues from the Gov-

ernment’s perspective, a lively discussion on tort law reform 

occurred, with Professor Loane Skene from the University of 

Melbourne, Bill Madden from Slater and Gordon and Kerrie 

Chambers from Ebsworth and Ebsworth covering the issues 

from every perspective.  

Prof Skene provided details of recent changes to the law, in-

cluding limitation periods, the usage of apologies, the ordering 

of structured settlements, capping of damages, limits on duty to 

avoid causing psychiatric injury, and issues around causation.  

She also covered the role of judge and jury in law and in fact, 

the relevance of common practice, the calculus of negligence, 

standard of care and when a risk is foreseeable, and the 

restriction of circumstances where duty of care arises.  

Mr Madden’s presentation highlighted that the recommenda-

tions of the Ipp inquiry into the law of negligence had not 

been instituted as recommended.  He argued that though the 

Ipp recommendation was for a nationally consistent tort reform 

program, the opposite has occurred.  Mr Madden highlighted 

issues surrounding damages thresholds in Victoria and NSW, 

the costs of raising a child without disability claims and sug-

gested that the 5 per cent discount rate was unsupportable.  

He identified that the standard of care and breach of care 

recommendations were divergent from that which was enacted.  

He expressed concern that one of the impacts of compulsory 

insurance was that there were specific policy exclusions which 

left patients exposed.  He also identified the imbalance in the 

protection afforded to public authority hospitals.  Mr Madden 

called for exclusion for entrepreneurial medicine (particularly 

with regard to non-medically required cosmetic surgery) and 

customary disclosure of medical error with early release of 

issues.  He further recommended a no fault compensation 

scheme for vaccine injury.  

Kerrie Chambers identified that claims numbers had been 

reduced, which was the ultimate expectation of the Ipp inquiry.  

Similarly, she argued that the Ipp inquiry had sought to stabilise 

the medical indemnity industry and that outcome has been 

achieved.  She reported that some members of the judiciary 

had expressed concern that the statutory changes had gone 

too far, with the reforms having overly favoured insurers.  She 

noted that The Hon Justice Ipp had recently commented that 

the reforming legislation had gone further than the panel had 

recommended. Ms Chambers asserted that judicial interpreta-

tion has resulted in a dilution of some of the key elements of 

the reforms and has resulted in a greater accessibility, which 

in time is likely to result in an increase in claims volume.  Ms 

Chambers assessed the standard of care issues surrounding 

recent judgments.  Of particular interest was her discussion on 

the limitation period for personal injury actions.  She argued 

that the ‘date of discoverability’ could be interpreted to be the 

point when the knowledge of legal culpability arises when the 

plaintiff has been advised by someone with expertise or train-

ing that a legal liability exists.  On this basis it could be argued 

that a plaintiff could be entitled to an extension of time at any 

point before obtaining expert opinion regarding culpability.  

The result of this interpretation is that it would be difficult to op-

pose any extension of time application, with the statutory time 

limit existing in theory only.  Ms Chambers also identified issues 

surrounding causation and warnings.

Rod Middleton - ACCC and Paul Currall - Department of Health and Ageing.
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Management of risk

James Beedle of Willis Re provided an overview of the purpose 

of reinsurance, the market in recent years and the future of 

reinsurance.  He highlighted that reinsurance was a matter of 

risk management and provided details of the various strategies 

undertaken to reduce risk.  He demonstrated that the number 

of reinsurers had decreased as mergers and acquisitions had 

been occurring in recent years and indicated that it was likely 

that further market consolidation would occur.  He suggested 

that in the future the focus of the industry would be on return on 

capital, with a stable pricing environment.  He also argued that 

the ‘regulator’ would have an ongoing strong role in shaping 

the reinsurance market.

Heather Martin of MDA National and Dr Paul Nisselle of Avant 

Mutual Group addressed issues and trends in risk management.  

This presentation provided details of doctors’ risk management 

requirements and the role of medical indemnity insurers in the 

provision of support to doctors to improve their risk manage-

ment.  The provision of clinical risk management, as well as 

the role of the principles of underwriting risk management were 

discussed, from an all member (macro) approach and a higher 

risk individual (micro) approach.  They highlighted that not all 

adverse outcomes are preventable, and that most people with 

an adverse outcome do not sue.  Their presentation discussed 

how ‘hot’ issues are established – generally by number or cost 

– and identified.  Emerging ‘hot’ issues were telemedicine, new 

procedures such as bariatric surgery, new cosmetic procedures 

and the growth of day surgery and minimally invasive surgery, 

and the ageing population.  

Lessons learnt
David Minty of Insurance Statistics Australia released the most 

recent data analysis on claims and premiums trends for the 

financial year 2005-2006.  The executive summary is avail-

able on the MIIAA website at:  http://www.miiaa.com.

au/reports.php

Lisa Clarke of Avant Mutual Group and Allan Tattersall of 

MDA National presented on the management of claims and 

complaints.  They outlined the extent of the cover provided 

by the ‘average’ insurer, in the context of medical indemnity 

insurance as a class of professional indemnity insurance. Their 

presentation indicated that sources of claims and complaints 

can be coronial investigations and inquests, medical registra-

tion boards, statutory complaints authorities, and compensation 

claims.  Complaints could also focus on the business aspects 

Charles Maskel - Knight - Department of Health and Ageing , Dr Jonathan Burdon - MIIAA Chairman and Malcolm Irving - Avant Insurance.
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of the medical practice, not necessarily limited to the doctor’s 

medical practice.  The insurer will generally provide advice 

and assistance to doctors regarding their cover on any of these 

complaints, provided their policy provides this cover.  The life 

cycle of a claim was outlined, showing the various levels of 

assessment and review as well as the decision making proc-

esses considered within the insurers.  It was noted that only a 

small proportion of claims ever go to trial, and that settlements 

can generally be achieved via negotiation with or without the 

involvement of lawyers or legal proceedings.  The Government 

claims support schemes were detailed and their positive impact 

on the medical indemnity industry was highlighted.  

Open forum
The final session was a general discussion on some of the is-

sues raised.  One area of particular discussion was the role of 

medical boards with regard to the identification of practitioners 

who need additional assistance.  It was noted that insurers can 

apply additional premiums or practice restrictions on doctors 

whose claim history indicates that they represent a higher risk 

to insurers, but that ultimately the medical registration authority 

must act appropriately.

The Forum was such a success that the MIIAA is currently work-

ing on developing another Forum for 2008.  The subject matter 

of the second forum will be more detailed and at a higher 

level.  Our thanks go to the speakers and session chairmen for 

their excellent presentations.  Future editions of the newsletter 

will include details of the next Forum.

APRA submission - Refinements to the General Insurance 

Prudential Framework

On 25 September 2007 the MIIAA forwarded its submission 

to the Australian Prudential Regulation Authority on its discus-

sion paper:  Refinements to the General Insurance Prudential 

Framework.

The submission focused exclusively on the proposed changes to 

the capital recognition of reinsurance recoverables older than 

12 months.  The submission asserts that the proposed amend-

ments are not equitable and would immediately reduce the 

capital strength of the medical indemnity industry, encourage 

concentration risk and increase the price of purchasing 

reinsurance.

ASIC submission - Consultation Paper 88 - Training of 

financial product advisors

On 24 September 2007 the MIIAA forwarded its submission 

to the Australian Securities and Investments Commission on 

Consultation Paper 88:  Reviewing and updating RG 126: 

Training of financial product advisors.  

In summary, the MIIAA submission argues that the training re-

quirements for medical indemnity insurers are too onerous, with 

the generic knowledge requirement having little bearing on the 

ability of the advisor on general insurance products.  It further 

argues that it is important for those working for medical indem-

nity insurers to understand the complex regulatory environment 

surrounding the product and the product itself, neither of which 

is covered in the current accreditation courses.

Copies of the submissions can be found at:  http://www.

miiaa.com.au/submissions.php

Recent MIIAA Submissions

MIIAA Medical Indemnity Forum - August 2007

Ellen Edmonds-Wilson and Dr Jonathan Burdon

MIIAA CEO and MIIAA Chairman


